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And  having  stood  for  consideration  this  day,  the  21st 

December, 2011 the Court delivered the following Judgment :-  

J   U  D  G    M   E  N   T

1. This  appeal  has  been  preferred  on  being 

aggrieved with the order dated 29-03-2011 passed by the 

learned Munsiff, No.1, Tezpur in Misc. (J) Case No. 226/2010 

arising out of the Title Suit No. 148/2010. The appeal has 

been preferred by appellant  Ms. Parbin Begum against  six 

respondents namely, Md. Mokandar Hussain and others. 

2.  The facts leading to this Misc. Appeal is that, the 

Respondents No. 1 and 2 of this Misc. Appeal had filed the 

Title Suit No.148/2010 praying for permanent and perpetual 

injunction against the opposite parties, including the opposite 

party No.5 ( the appellant of this Misc. Appeal) by restraining 

and  prohibiting  them from interfering  with  the  possession 

and  right,  title  and  interest  of  the  petitioners  over  the 

schedule ‘A’ suit land or any part thereof. Along with the said 

Title  Suit  the  Respondents  No.1  and  2  /  Plaintiffs  filed  a 

petition under Order 39 Rule 1 & 2 read with Section 151 of 

CPC for  granting temporary  injunction  with  prayer  for  ad-

interim temporary injunction by restraining and prohibiting 

the opposite parties from interfering with the possession of 

the  petitioners  (  Respondent  No.1  and  2  of  this  Misc. 

Appeal).  The  petitioners  also  prayed  for  restraining  the 

opposite party No.5 ( the appellant of this Misc. Appeal) from 

selling or alienating the schedule ‘B’ land to other persons 

during the pendency of the Title Suit No. 148/2010. 

3.  As reflected in  the case record,  the petitioners’ 

case, in brief, is that : 
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That  the  Respondents  Mokandar  Hussain  and 

Bulbul  Hussain had filed Misc.  case No.226/10 against  the 

appellant  Ms.  Parbin  Begum and 4 other  persons namely, 

Md. Abul Hussain, Md. Anowar Hussain, Md. Aktar Hussain 

and  Md.  Sikandar  Hussain,  who  have  been  impleaded  as 

respondents  in  the  instant  case.  The  opposite  parties 

namely, Abul Hussain, Md. Anowar Hussain and Md. Sikandar 

Hussain are the brothers of the petitioners Mokandar Hussain 

and Bulbul Hussain and opposite party Must. Rabia Begum is 

the mother of petitioners and petitioners Mokandar Hussain 

and Bulbul Hussain had filed the Misc. case stating inter-alia 

that  their  father  Abdul  Jalil,  who  was  also  the  father  of 

opposite parties Abul Hussain, Md. Anowar Hussain and Md. 

Sikandar Hussain and the husband of opposite party Rabia 

Begum,  mutated  his  name  in  the  land  mentioned  in  the 

schedule ‘A’ of the petition. The petitioners and the opposite 

party Must. Rabia Begum did not care to mutate their names 

in  the  said  land,  but  opposite  parties  Abul  Hussain,  Md. 

Anowar  Hussain,  Md.  Aktar  Hussain  and  Md.  Sikandar 

Hussain without informing the petitioners and their mother, 

who was impleaded as proforma opposite party, managed to 

get their names mutated in the record of right in respect of 

the said land on 5-12-07. The said mutation was done by the 

opposite parties No.1 to 4 in the record of right without the 

knowledge  and  notice  of  the  petitioners  and  proforma 

opposite party, which was void and illegal.  Thereafter,  the 

opposite parties No.1 to 4 without knowledge and consent of 

the petitioner and the proforma opposite party surreptitiously 

sold a part of the schedule ‘A’  land which is mention in the 

schedule ‘B’ of the petition to the opposite party Ms. Parbin 

Begum on 17-03-09 vide Sale Deed No. 697/09 of Tezpur Sr. 

Sub-Registry.  However,  since  after  the  execution  and 

registration of  the said  Sale  Deed,  the opposite  party Ms. 

Parbin  Begum  never  made  any  attempt  to  take  physical 
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passion of the suit land mentioned in the schedule ‘B’ of the 

petition till last few months back. But, whenever the dispute 

arose on question of delivery of passion of the said land by 

opposite parties No.1 to 4 to the opposite party Ms. Parbin 

Begum then the petitioners came to know about the secret 

deal.  The petitioners also came to know that the opposite 

parties No. 1 to 4 who are their  brothers got their names 

mutated in the entire schedule ‘A’ land excluding the name of 

the petitioners and their mother and having come to know 

about the mis-deed of the opposite parties No.1 to 4, the 

petitioner strongly protested to them and asserted their right 

over the schedule ‘A’ land and declared that they will resist 

the opposite parties from taking the possession of the land 

by virtue of above stated Sale Deed at any cost because, the 

said Sale Deed executed by the opposite parties No.1 to 4 in 

favour  of  opposite  party  No.5  was  illegal.  Hence,  the 

petitioners have to file the Title Suit by seeking remedy. 

The further  case of  the petitioners’  is  that,  the 

land mentioned in the schedule ‘A’ of the petition originally 

stood in the name of Late Abdul Jalil and after his death, the 

opposite parties No.1 to 4 illegally without the knowledge of 

the petitioners and their mother managed to get their names 

mutated  therein  and  sold  a  part  of  the  land  which  is 

mentioned in the schedule ‘B’ of the petition to the opposite 

party No.5 Parbin Begum with an execution of Sale Deed No. 

697/09  dated  17-03-09,  which  was  fraudulent,  void  and 

inoperative against the petitioners and the proforma opposite 

party, because, the petitioners and proforma opposite party 

are  also  legal  heirs  of  Late  Abdul  Jalil  and  they  are  also 

entitled to succeed the land left behind by Late Abdul Jalil 

together with the opposite parties No.1 to 4. The petitioners 

and the proforma opposite party being the sons and wife of 

Late Abdul Jalil are entitled for a decree declaring their right, 
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title and interest in the schedule ‘A’ land left behind by Late 

Abdul  Jalil  with  consequential  relief  of  confirmation  of 

possession  thereof.  The  mutation  order  dated  5-12-07  in 

respect of sehedule ‘A’ land in favour of opposite parties No.1 

to  4  and  mutation  order  dated  30-05-09  in  respect  of 

schedule ‘B’  land in favour of the opposite party No.5 are 

wrong, illegal and inoperative. Hence, this mutation orders 

are liable to be declared as null and void. The petitioners are 

also entitled to the order of permanent perpetual injunction 

against the opposite party No.5 restraining and prohibiting 

her from interfering with the possession and right, title and 

interest of the petitioners and the proforma opposite party 

over the schedule ‘A’ land or any part thereof. Accordingly, 

the petitioners had filed the Title Suit by praying such reliefs. 

As the opposite party No.5 Parbin Begum has failed to take 

possession of the said ‘B’ land, hence, she is in search for 

gullible customers to sell the land and the petitioners have 

come  to  know  that  the  opposite  party  No.5  has  already 

entered  into  a  verbal  agreement  with  a  prospective 

purchaser  and  if  she  succeeds  to  sell  the  land,  then  the 

petitioners will suffer substantial loss, injury and harm and it 

will also give multiplicity of litigation. There is also possibility 

of forceful entry of the opposite parties into the suit  land. 

Hence,  the  opposite  party  No.5  has  to  be  restrained  by 

prohibitory order. 

The further  case of  petitioners’  is  that  the suit 

land mentioned in the schedule ‘A’ has not been partitioned 

amongst the petitioners and their brothers. Hence, the land 

was  not  demarcated.  So,  the  opposite  parties  should  be 

prohibited  from  interfering  with  the  possession  of  the 

petitioner and they should also be prohibited from delivering 

forceful  possession  to  the  opposite  parties.  When  the 

petitioners protested the opposite parties No.1 to 4 then the 
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opposite  parties  No.1  to  4  compromised  the  matter  and 

proposed to buy back the schedule ‘B’  land from opposite 

party No.5. But so far they have not done anything in this 

regard.  The  petitioners  have  also  prayed  for  permanent 

injunction in  the Title  Suit  and it  is  urgently  necessary  to 

issue  an  order  of  temporary  injunction  as  the  balance  of 

convenience is for the granting of temporary injunction. So, 

the  petitioners  prayed  for  granting  temporary  injunction 

restraining  and  prohibiting  the  opposite  parties  from 

interfering with the possession of the petitioners and also to 

restrained the opposite party No.5 Ms. Parbin Begum from 

selling  or  alienated  the  schedule  ‘B’  land  to  any  other 

persons.  The  petitioners  also  prayed  for  ad-interim 

injunction. 

4.  The  opposite  parties  No.1  to  4  have  not 

contested the case after receipt of notice but opposite party 

No.5  Ms.  Parbin  Begum has  contested  the  case  by  filing 

written objection by denying most of the allegations and also 

by stating, inter-alia,  that the opposite party namely, Abul 

Hussain, Md. Anowar Hussain and Md. Sikandar Hussain and 

the petitioners Mokandar Hussain and Bulbul Hussain resides 

on the northern side of the schedule ‘B’ land which has been 

purchased by the opposite party No.5 and is contiguous with 

the suit land. So, it is not known to the opposite party No.5 

as to whether the land on which above mentioned opposite 

party resides is part of the schedule ‘A’ land or falls under 

different Dag and Pattas. On the other hand, the petitioners, 

Bulbul  Hussain  and  their  mother  proforma  opposite  party 

resides together on the land forming part of the schedule ‘A’ 

land. The opposite party Aktar Hussain resides on the side of 

the PWD road leading to Bhojkhowa which is a little distance 

from the suit land. The proforma defendant cannot claim any 

legal right to have their names mutated in all land belonging 
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to Md. Abdul Jalil, because, Md. Abdul Jalil left behind more 

land in addition to schedule ‘A’  land.  The petitioners have 

deliberately  suppressed  the  fact  that  Md.  Abdul  Jalil  left 

behind  four  other  surviving  daughters.  The opposite  party 

No.5  has  further  stated  in  the  written  objection  that  the 

mutation order in his name was passed legally and it cannot 

be  struck  down  except  by  away  or  order  by  Appellate 

authority  under  Assam  Land  and  Revenue  Resolution. 

Moreover,  opposite  party  No.5  purchased  the  land  from 

opposite  parties  No.1 to 4 to the knowledge of  everyone. 

After  purchase,  she  took  possession,  developed  the  same 

and erected ek-chalia  room and a garage for  car parking. 

She even connected the same with electricity from their own 

house.  On  the  other  hand,  the  opposite  party  has  been 

residing with her family members on the western side of the 

suit  land  by erecting  her  own house thereon.  So,  plea  of 

opposite party regarding their ignorance is a lame excuse. 

So, the suit and instant petition filed by the petitioners are 

the handy work of petitioners in collusion with other opposite 

parties  and  proforma  opposite  party  and  with  a  view  to 

deprive  this  opposite  party  from  enjoying  her  land 

peacefully. They have made some understanding with each 

other  for  disturbing  the  opposite  party  and  for  such 

disturbance  the  opposite  party  lodged  the  complaint  and 

police  forwarded  the  non-FIR  case  u/s  107  of  CrPC  on 

16-11-10. Because of interference, she decided to sell  her 

residential plot as well as suit land and has already entered 

into  a  registered  agreement  for  sale  with  one  Md.  Abdul 

Khaleque at the consideration of Rs.16,00,000/-. Moreover, 

she has already taken the possession of the suit land. So, 

the petitioners have no right to seek any remedy as claimed 

in  the  petition.  The  opposite  party  No.5  has  also  further 

stated that in the written objection that her Sale Deed and 

mutation entry dated 30-05-09 done on the strength of the 
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Title  Deed.  So,  her  possession  is  valid  and  legal.  The 

petitioners have no right to challenge the same. The suit is 

collusive one with a view to frustrating this opposite party. 

As she purchased through lawful means and the Sale Deed 

and mutation order is  there,  so her possession cannot be 

disturbed. She cannot be also disturbed for selling the land 

to  other  purchaser.  Hence,  there  is  no  ground  to  grant 

permanent perpetual injunction. She has already found the 

genuine customer for selling the land and entered into an 

agreement  on  3-12-10  which  is  within  the  knowledge  of 

every one in the area. The Sale Deed of the suit land has 

already conferred  on the opposite  party  No.5  a good and 

valid title and so she cannot be restrained from enjoying the 

possession  of  the  land.  There  is  no  question  of  further 

delivery of possession by the opposite parties No.1 to 4 to 

the opposite party No.5. The opposite party No.5 has also 

denied the fact that there is balance of convenience in favour 

of  the  petitioners  and  there  is  prima-facie  case.  So,  the 

opposite party No.5 has prayed for dismissing the case. 

5.  After  considering  the  petition  and  objection 

threon and also after hearing the submission made by the 

learned counsel of both parties, the learned Munsiff, Tezpur 

passed the impugned order dated 29-3-10 in Misc. (J) Case 

No.226/10 by granting ad-interim injunction in favour of the 

petitioner. 

6.  Being highly aggrieved and dissatisfied with the 

impugned order dated 29-3-11 passed by learned Munsiff, 

Tezpur  in  Misc.  (J)  Case No.226/10 arising  out  of  TS No. 

148/10, the present appellant has preferred this appeal on 

the following grounds : 
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(i) For  that  the  learned  Munsiff  did  not  take  into 

consideration any of golden ingredients necessary to be 

borne in mind while deciding an injunction matter and 

mechanically disposed of the petition making absolute 

the ad-interim injunction order. 

  (ii) For that the learned Court did not even refer ( not 

to speak of considering) the three golden principles of 

injunction  such  as  existence  of  prima  faice  case, 

balance of convenience and irreparable loss.

  (iii) For  that  before  making  order  of  ad  interim 

injunction absolute in the absence of the person with 

whom  the  appellant  entered  into  a  registered 

agreement for sale ( 2131 of 2010) as early as on 03-

12-10  and  even  not  making  any  discussion  on  the 

implication  or  inconvenience  going  to  arise  for  not 

honouring the agreement on the part of this appellant 

makes the whole order an illegal one. 

  (iv) For  that  the  learned  curt  did  not  consider  the 

reality  of  the  case  instituted  by  the  petitioners 

(  respondent  Nos.  1  and  2)  which  is  nothing  but  a 

collusive suit of the so called heirs of Late Abdul Jalil. 

This aspect that the suit was fraudulent one was not 

considered  at  all  while  making absolute  the order  of 

injunction. 

  (v) For that the learned court below while discussion 

the merit of the case very illegally came to a conclusion 

which amounts to prejudiging the case on merits. 

9



          

  (vi) For  that  the  learned  judge  has  acted 

unreasonably,  capriciously  and  has  ignored  relevant 

facts. 

  (vii) For  that  the  court  below  did  not  exercise  its 

judicial  discretion  and  there  was  no  justification  for 

exercising the discretion the way it was exercised. 

  (viii) For that in any view of the matter the impugned 

order is liable to be set aside. 

7.  I have heard the argument of both sides. I have 

also perused the impugned order passed by learned Munsiff, 

Tezpur in Misc. (J) Case No.226/10. Considering the material 

points of the petition and hearing the both parties, I have 

found substantial question involved in the appeal is to decide 

“whether  the  conclusion  made  by  the  learned  Munsiff  is 

amounts to prejudice the case on merit ?”  

Finding and Reasons for findings

8.  During the course of hearing of the Misc. Appeal, 

the  learned  counsel  for  the  appellant  has  vehemently 

submitted  before  the  Court  that  the  learned  court  below 

commit great error of law by holding the opinion that the 

petitioners  who  have  right,  title  interest  in  the  suit  land, 

which is their ancestral property, having been devolved upon 

them after  the  death  of  their  father.  But  as  the  opposite 

parties No.1 to 4 (of Misc. Case No.226/10) being the legal 

heir of Abdul Jalil sold the scheduled ‘B’ land to the appellant 

of the instant case by executing a valid Sale Deed and names 

was legally  mutated on the suit  land. The learned counsel 

has further submitted that the said mutation entry dated 30-

5-09  done  on  the  strength  of  the  Title  Deed  and  her 

possession is valid and legal.  The learned Court below has 
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erroneously  held  the  opinion  that  the  mutation  order  on 

behalf of opposite party No.1 to 4 was made illegally.  The 

petitioner of Misc. (J) case No. 226/10 field the said Misc. 

case in collusion with other opposite parties who are their 

brothers. The petitioner had no prima-facie case to get any 

injunction  order  against  the  opposite  party  No.  5  (  the 

appellant in the instant case) and the learned court below 

wrongly considered the three golden principles while granting 

the  injuction.  So,  the  impugned  order  needs  interference. 

The learned counsel for the appellant has referred some case 

laws in support of the case of appellant. The learned counsel 

has referred the case laws of  A. Venkatasubbiah Naidu, 

Appellant –Vs- Chellappan and others, Respondents ; 

AIR (2000) SC 3032 and case law of Remisiama & Ors 

V. Dr. Ainghinglova Hrahsel ; AIR 2008 ( NOC) 1234 

( Gau) in support of case of Appellant.  Learned counsel has 

further  submitted  that  the  learned  Munsiff  without 

considering  the  pleading  of  the appellant  /  opposite  party 

No.5, passed the impugned order on wrong misconception of 

law and therefore, the same is deserved to be interfered by 

this Appellate Court and case is required to be remanded to 

learned court below by setting aside the impugned order so 

that learned court below can pass justified order. 

9.  On  the  other  hand,  learned  counsel  for 

respondent  has  submitted  that  the  appeal  filed  by  the 

appellant is based on total misconception of the law and fact 

because the appellant has impleaded the opposite party No.1 

to  4  of  Misc.(J)  Case  No.  226/10  as  respondents  in  this 

instant case ( Misc. Appeal No.2/2011). Learned counsel for 

respondent has further submitted that the opposite party has 

not obtained the possession of suit  land, so the injunction 

order  passed  by  the  learned  court  below  needs  no  any 

interference by this Court,  as prayed for by the appellant. 
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The learned counsel  has also submitted that the appellant 

had already lodged a false ejahar before police and though 

police arrested one of the respondents as accused but the 

accused was released on the same day because of the falsity 

of fact mentioned in the ejahar. 

10.  I have given my anxious consideration as regards 

to the rival contention raised by the learned counsel for both 

sides. 

11.  In this context, I like to cite some case laws in 

regards to the scope and ambit for interference by Appellate 

Court  in  the  injunction  order  passed  by  the  lower  Court. 

Now, so far power of Appellate Court while deciding appeal 

against an order of injunction concerns, our Hon’ble Home 

High  Court  in  Babulal  Sarma VS.  Sant  Kumar  Bajoria 

reported in 2008 (3) GLT 655 observed as follows : 

“ Admittedly, the appeal before the learned 

trial  Court  was  under  Order  43,  Rule  1  (r),  CPC, 

against an order passed under order 39, Rules 1 and 2, 

CPC.  The  appellate  Court  hearing  an  appeal  against 

such an order of injunction is required to confine itself 

to the legality and validity of the order of injunction 

only and test its validity on the touchstone of  basic 

principles for passing an order of injunction, such as, 

prima facie case, balance of convenience, irreparable 

loss  and  public  interest.  The  appellate  Court  is  not 

entitled either to give finding on merit of the suit or 

touch the merit of the suit which is the function of the 

trial  Court.  In  that  event,  it  would  amount  to  pre-

decision of the suit without giving any opportunity to 

the  aggrieved  party  and  that  has  been  done  in  the 

instant  case  by  the  learned  appellate  Court.  The 
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finding  of  the  learned  appellate  Court  as  made  in 

paragraph-36 to the effect that the appeal in question 

being arisen from an order passed in an application 

under  Order  39,  Rules  1  and  2,  CPC,  the  appellate 

Court  has  jurisdiction  to  decide  the  issue  of  res 

judicata, is totally unfounded in law and such an action 

is  beyond  the  scope  of  such  appeal.  The  learned 

appellate  Court  should  have  restricted  itself  to  the 

legality and the validity of the order of injunction and 

confirm  itself  within  conferred  jurisdiction.  By  such 

finding the learned appellate Court held that the suit is 

barred  by  res  judicata  thereby  precluding  the 

defendant appellant from raising the said issue at the 

trial of the suit. Virtually by such finding the suit has 

been made infructuous. ( para 6)” 

12.  In  Bindreshwar  Narayan  Singh  and  Others  Vs. 

Managing Committee, Sri Sundarmal Hindi High School and 

others reported in AIR 1982 GAUHATI, the same High Court 

further held : 

“  The power  of  the appellate  Court  in  the 

matter  of  injunction  is  rather  circumscribed.  The 

Appellate  Court  would be slow to interfere with the 

exercise  of  discretion  and  would  normally  not  be 

justified in interfering with the exercise of discretion 

under  appeal  solely  on  the  ground  that  if  it  had 

considered the matter at the trial stage, it may have 

come to a contrary conclusion. If it appears that the 

discretion  has  been  exercised  by  the  trial  Court 

reasonably and in a judicial manner, the fact that the 

appellate Court would have taken a different view may 

not justify interference with the trial Court’s exercise 

of discretion. If it appears to the appellate Court that 
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the  trial  Court  while  exercising  its  discretion  in  the 

matter  of  injunction,  has  acted  unreasonably  or 

capriciously or has ignored relevant facts then it would 

certainly be open to the appellate Court to interfere 

with  the  trial  Court’s  exercise  of  jurisdiction  (Para 

16). “

13.  Now, taking the case in hand, it is found that the 

learned  Munsiff  while  passing  the  order  of  injunction  has 

observed that the petitioner has a prima-facie case against 

the opposite parties to go into trial. Learned Munsiff has also 

reasonably considered that the balance of convenience lies in 

favour  of  the  petitioners  and  also  considered  that  the 

petitioner  will  suffer  irreparable  loss  and  injury  if  the 

injunction is not granted. By considering the material facts in 

its entirety, it appears that the learned court below passed 

the  order  by  considering  the  facts,  regarding  petitioners’ 

claim about their right, title and interest on the legal heir of 

Late Abdul Jalil. The opposite party No.5 has not denied the 

fact that they are legal heir of late Abdul Jalil. The learned 

Munsiff Court has passed the impugned order of injunction 

by  considering  and  discussing  elaborately  all  the  three 

golden  principles  which  needs  to  be  considered  while 

granting or refusing an injunction. I am of the opinion that 

the learned court while exercising his discretion in passing 

the order of injunction against the appellant has not acted 

unreasonably  and  capriciously  and  nor  has  ignored  the 

relevant fact and the discretion has been exercise by the trial 

court reasonably in a judicial manner, so, it is not deserved 

to be interfered by the Appellate Court. Thus, considering all 

the materials in its entirety and having regarding to the law 

and fact and also considering the above cited case laws, this 

Court is  of the view that the learned court below has not 
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committed  any  irregularity  or  infirmity  in  passing  the 

impugned order. The same need not to be interfered with. 

O  R  D  E  R

14.  In the result,  the Misc.  Appeal  being devoid  of 

merit is dismissed on contest.

15.  The impugned order dated 29-3-2011 passed by 

the  learned  court  below  in  Misc.(J)  Case  No.  226/10  is 

hereby affirmed. 

16.  The parties are left to bear their own cost. 

17.  Send back the LCR with a copy of this judgment 

to the court below.  

             Given under my hand and seal of this Court on 

this day, the 21st day of December, 2011. 

Dictated and corrected by me.
 

Dictation taken and 
transcribed be me :

(J. K Muru)
Steno.
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